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Porter's Water Policy Trilogy



Who owns water in Texas?  
Whose rights should prevail?



Why Seek Expertise in Water Rights?
• Implications on fair market value of real estate

• Implications for community associations being able to maintain a “going 
concern”

• Implications for the funding of our most cherished social value in Texas –
public school education through the 12th grade

• License holders owe fiduciary duties to their clients and mus treat the 
public fairly and honestly

“Water renders the land its value.” 
George W. Brackenridge to his brother Thomas in 1879.



Significant Consequences: BE PREPARED! 

• Extreme Drought

• Exuberance of Population Growth

• Changes in Flood Insurance

• Abnormal Intensity of Weather Events 



Dallas Morning News, Sept. 9, 2017. 





Fiduciary Duties

Rules of the Texas Real Estate Commission 

interconnected to … 

Texas Occupations Code 1101 – The Real Estate 
License Act 

and … 

NAR Code of Ethics (if you are a member)



Geographic Competency Added 

Sales Agents GC Must Be Assessed 
by Sponsoring Brokers!



SB 624 (Nichols)

The Agency Sunset bill.  This bill implements several of the recommendations made by 
the Agency’s Sunset Commission Report.  The Commission and the Board are currently 
working on implementing the necessary rule amendments and process changes resulting 
from this bill, including:

• elimination of real estate branch office licenses;
• elimination of education instructor approval;
• repeal of the Texas residency requirement for licensure;
• the Commission’s ability to dismiss a complaint determined to be inappropriate or 

without merit;
• maintaining the confidentiality of a complainant in a complaint notice;
• consideration of geographic competency in disciplinary actions;
• authority to deny a renewal if a license holder is in violation of a disciplinary order;  

and new formal reporting requirements.



We owe our clients fiduciary duties!

1. TREC Rules (Canon of Ethics) 531.1 – Fidelity 

A real estate broker or salesperson, while acting as an agent for another, is a fiduciary. Special 
obligations are imposed when such fiduciary relationships are created. They demand:

(1) that the primary duty of the real estate agent is to represent the interests of the agent's client, and 
the agent's position, in this respect, should be clear to all parties concerned in a real estate transaction; 
that, however, the agent, in performing duties to the client, shall treat other parties to a transaction 
fairly*;

(2) that the real estate agent be faithful and observant to trust placed in the agent, and be 
scrupulous and meticulous in performing the agent's functions; and,

(3) that the real estate agent place no personal interest above that of the agent's client.

* NAR Code of Ethics Article 1 - must treat other parties honestly.



Rules 531.1.2: 
We must: “… be scrupulous and meticulous…”

Scrupulously - acting in strict regard for what is considered right or 

proper; punctiliously [paying great attention to detail or correct behavior] 

exact; painstaking.

Meticulously - marked by extreme or excessive care in the consideration 

of details; careful.  

(From TREC Ethics Manual 4.0, 4.1, 5.0) 



531.2 – Integrity – “…employ prudence and caution so as to avoid 
misrepresentation, in any wise, by acts of commission or omission.”

535.2 – “… brokers owe the highest fiduciary obligation...”

A broker owes the highest fiduciary obligation to the principal 
and is obliged to convey to the principal all information 
known to the agent which may affect the principal's decision 
unless prohibited by other law.

and the third time TREC says we owe fiduciary duties … 



5.    535.156 – (a) “A license holder's relationship with the license      

holder's principal is that of a fiduciary. A license holder shall convey to 

the principal all known information which would affect the principal's 

decision on whether or not to make, accept or reject offers…”

(c) “A license holder has an affirmative duty to keep the principal 

informed at all times of significant information applicable to the 

transaction or transactions in which the license holder is acting as 

agent for the principal.”



Added geographic and property-type competency:

TREC rule §531.3 was amended to make clear that license 
holders must be knowledgeable about local market issues in 
the geographic area in which they work and the 
characteristics involved in the specific type of property 
being sold or leased. 

Penalties for violating this requirement were added to 
§535.191, with a range of $500-3,000.



AGENDA ITEM 17 ADOPTED RULE ACTION FROM THE AUGUST 12, 2019, MEETING OF THE COMMISSION CHAPTER 531 CANONS 
OF PROFESSIONAL ETHICS AND CONDUCT §531.3. 

Competency §531.3 Competency. It is the obligation of a license holder [real 
estate agent] to be knowledgeable and competent as a real estate brokerage 
practitioner. The license holder must [ agent should]: 

(1)be informed on local market issues and conditions affecting [the] real estate 
in the geographic area where a license holder provides services to a client 
[business and pledged to continuing education in the intricacies involved in 
marketing real estate for others;; ] 

(2)be informed on national, state, and local issues and developments in the real 
estate industry; [and] 

(3)exercise judgment and skill in the performance of brokerage activities [the 
work]; and 

(4)be educated in the characteristics involved in the specific type of real estate 
being brokered for others.



SECTION 15. Amends Section 1101.652(a), Occupations Code, to include failure to consider market 
conditions for the specific geographic area in which the license holder is 
providing a service in a list of actions by a license holder for which TREC is authorized to suspend or revoke a 
license issued under Chapter 1102 or take other disciplinary action authorized by this chapter or Chapter 1102, and 
renumbers the list accordingly.     https://capitol.texas.gov/BillLookup/Text.aspx?LegSess=86R&Bill=SB624

Sec. 1101.652.  GROUNDS FOR SUSPENSION OR 
REVOCATION OF LICENSE. 

(6)  fails to consider market conditions for the 
specific geographic area in which the license 
holder is providing a service;

CCUPATIONS CODE

TITLE 7. PRACTICES AND PROFESSIONS RELATED TO REAL PROPERTY AND HOUSING

SUBTITLE A. PROFESSIONS RELATED TO REAL ESTATE

CHAPTER 1101.  REAL ESTATE BROKERS AND SALES AGENTS

https://capitol.texas.gov/BillLookup/Text.aspx?LegSess=86R&Bill=SB624


Changes to 535.2 (i):

A broker who sponsors sales agents or is a designated broker for a business 
entity shall maintain, on a current basis, written policies and procedures to 
ensure that:

1.Each sponsored sales agent is advised of the scope of the sales agent's 
authorized activities subject to the Act and is competent to conduct such 
activities, including competence in the geographic market area where the sales 
agent represents clients.

How do we assess competency in the geographic market area?



“Failure to Properly Supervise a Sponsored Sales Agent”









Representations build expectations. 

Misrepresentations destroy relationships of 
trust and confidence (the key elements of 
fiduciary relationships).



TREC Rules are Connected with the Occupations Code 
1101.652 (b) (1-4) 

(b) The commission may suspend or revoke a license issued under this 
chapter or take other disciplinary action authorized by this chapter if the 
license holder, while acting as a broker or salesperson:

(1) acts negligently or incompetently;

(2) engages in conduct that is dishonest or in bad faith or that 
demonstrates untrustworthiness;

3) makes a material misrepresentation to a potential buyer concerning a 
significant defect, including a latent structural defect, known to the license 
holder that would be a significant factor to a reasonable and prudent 
buyer in making a decision to purchase real property;

(4) fails to disclose to a potential buyer a defect described by Subdivision 
(3) that is known to the license holder;



Actual knowledge remains the standard, but …

TREC rules as they stand today could be interpreted to 

require constructive knowledge as our standard.

What do we really offer the client?

Expertise in all of the characteristics 
of the local marketplace … which must 

include understanding the water issues for 
a particular property! 







Basics of Texas Water Law



Two age-old questions  

1. How do we determine fair and just public water policies 

for all Texans?

2. How do we balance the common good of the people of 

Texas while protecting individual property rights?



“Water doesn’t run downhill . . . it runs towards 
money.”

David Weber, PhD 
SMU, 1976



We do not have enough existing water supplies 
today to meet the demand for water during times of 
drought.

In the event of severe drought conditions, the state 
would face an immediate need for additional water 
supplies of 3.6 million acre-feet per year with 86 
percent of that need in irrigation and about 9 
percent associated directly with municipal water 
users.

State Water Plan 2007





 



Key Formulas to Keep in Mind All Day

One Acre-foot = the volume of water needed to cover 1 acre to a depth of 1 
foot … 

325,851 gallons of water.

Every acre of land that receives one inch of rain receives 
everytime … 

27,154 gallons of water.



. . . but at the core, the fundamental issue is 
that in our state there simply is not enough 
firm-yield water to support the existing 
population and growth that is already 
occurring.

Kirk Holland, P.G.,  Retired General Manager, 
Barton Springs Edwards Aquifer Conservation District



Basic Glossary
• Acre-foot – volume of water needed to cover 1 acre to a depth of 1 foot = 

325,851 gallons. 
• Acre of land receives one inch of rain = 27,154 gallons.
• Conjunctive – joined together; combined (like all water)
• Correlative right – rights that are co-equal, relate to one another, so that 

one owner cannot take more than their share.
• Exempt Well – well exempt from permit.
• Geological Containers – the way we determine ownership and regulation 

of water in Texas – there are 3 containers – surface water, groundwater, and 
diffused surface water. 

• Groundwater Conservation District – The legislature’s preferred method 
of groundwater management.

• Rule of Capture – Texas courts’ position that allows one landowner to draw 
groundwater under most conditions without liability to the depletion of other 
groundwater users. 

• Well Spacing – GCD rules that set minimum spacing distances between 
neighboring groundwater wells.



A Question Asked of Me: 
Can I Drill a Well on My Property?

Don’t you always love this answer –

It depends.







Droughts and Deluges in San Antonio
1700 - 1900 



























Broad Overview of Society and Water – A Framework

From Porter’s New Textbook:

Public Water Policies: The Ultimate Weapons of Social Control



The question is how to manage a resource that is 
fleeting, crosses national boundaries, and 

evaporates into the air.

Professor Elli Louka

Elli Louka. Water Law and Policy. (New York, Oxford University Press, 2008) 23.  



Three Geological Containers
Determine Ownership and 

Agencies of Regulation

Natural Surface Water – State-owned water/TCEQ

Diffused Surface Water – Landowner-owned water

Groundwater – Landowner-owned water/GCDs (where they exist)



Of Equal Importance - Uses of Water in Texas
For food, drink, and . . . jobs

Irrigation 60%-70% 

Municipal/industrial 20%- 30%

Domestic/livestock 10% 



Continue to keep in mind…

Acre-foot – volume of water needed to cover 1 acre to a 
depth of 1 foot = 325,851 gallons. 

One inch of rain on one acre of land = 27,154 gallons.

and . . . 

water ignores political boundaries.





Container #1 - Surface Water

TCEQ including  
Watermasters and 17 River 

Authorities





Container # 2 - Diffused Surface 
Water

Water that does not flow in a defined watercourse, 
but flows across the surface of the land in a 
variant and without a pattern is termed diffused 
surface water.

Generally, this is rain runoff, although water left in 
upland areas after a flood recedes may also be 
diffused surface water.  Texas courts have ruled 
that diffused surface water belongs to the 
landowner until it enters a natural watercourse –
then it becomes state water.  Tanks, springs that 
do not create streams, etc. are private water.



Container #3 - Groundwater

Local Groundwater Conservation 
Districts



Groundwater

The water that is beneath the land surface 
and fills the pore spaces of rock and soil 
material and that supplies wells and 
springs.



Sources of Ownership of Groundwater in Texas

• The Ancient “Absolute” Rule –

• In Texas, the precedent is Spanish Colonial law – (reading from Michael 
Meyer’s textbook)

• Pecos County Water and Improvement District No. 1 v. Clayton W. 
Williams et al., 1954

• SB 332, 2011

• Day McDaniel v. EAA, 2012

At this time, there remains no dispute that groundwater is owned by 
the surface landowner in Texas…and that the Rule of Capture is 

“running loose” in areas without GCDs.







Limits and “Controls” of the Rule of Capture

• Cannot waste water.

• Cannot take water from your neighbor 
maliciously.

• Cannot cause subsidence.

• Rules and regulations from GCDs (if one exists 
in your area).



Not all of Texas has elected to be in a GCD.
Texans seem to be against transfer of groundwater out of 

their district to others such as other cities.
We don’t really know how many exempt wells are out there.

Many GCDs are terribly underfunded!

Local Groundwater Conservation Districts

Who is responsible for regulating groundwater? 





Groundwater Conservation Districts
The preferred method of groundwater management per Texas 

Legislatures.

1949 Legislature - 1951 first formed - High Plains 
Underground Water Conservation District No. 1.

101 GCD’s cover all or part of 178 counties – of 
254 counties – 70%.

Many GCDs are woefully underfunded – can 
barely operate – see TWJ Vol. 4, Porter.









“A proposed development on 345 acres east of the small city of Fair Oaks 
Ranch close to the county line of Comal County lies mostly in Kendall County 
under the Cow Creek Groundwater Conservation District jurisdiction.  

If the water wells to service the development are dug in Kendall County, then 
only 86 residences could be built in compliance with the Cow Creek GCD rules.  

Yet a very small amount of the land lies in Comal County which has no GCD 
hence there is no limit to groundwater pumping if the water well or wells are 
drilled in Comal County which then allows the developer to increase the size of 
the subdivision to 635 homes. “ 

Due to years of hard work by Rep. Doug Miller, 
Northern Comal County has a district.

MacCormack, Zeke. “Fair Oaks Ranch project raises water concerns 
in Comal County”. San Antonio Express-News, May 8, 2014.



Texans manage Surface Water and 
Groundwater differently.

What about the conjunctive 
relationship of all water?



Remember there are 101 Groundwater 
Conservation Districts with 101 slightly 
different sets of rules and regulations.

Why? Local control offers the best 
opportunity for fair and appropriate rules and 

regs resulting in community support and 
compliance. 



District Funding is a Problem.
Texas Water Journal 
May, 2013, Vol. 4, No. 1 

“Groundwater Conservation District 
Finance in Texas: Results of a 
Preliminary Study”

Charles R Porter, Jr., PhD 

http://journals.tdl.org/twj/index.php/twj/issue/archive

http://journals.tdl.org/twj/index.php/twj/article/view/6445


An example of the conjunctive relationship of water.



Exempt Uses
• Exempt uses of the aquifers include:

– domestic
– livestock
– oil and gas exploration
– any other uses specified in the rules or enabling legislation of a 

district
• TWDB estimates include only domestic and livestock exempt 

use through 2060
– Total exempt use for these categories based on current exempt 

estimates and projected rural population changes
– Exempt use divided into individual aquifers based on the percent 

of domestic and livestock wells completed into each aquifer in 
each county

• Districts may submit alternative estimates of exempt use for 
consideration



The 21st Century  
Urban v. Rural

Will We Agree to
Move Water from District to 

District or Basin to Basin? 

Hang the law - No, 
not my water – EVER!



Forestar legal battle could test Texas water policies



Is the debate really about water or issues 
about population growth?

“Don’t come to Texas, ain’t no water.”  
Should the legislature make this a statewide 
policy?











What do most water projects have in 
common that is typically ignored in 

planning and promotions?

The stark “reality” 
of right of way acquisition.



Water Valuation





What’s the Market Value of Your Water? 
It depends on “the highest and best use.”

1. If you decided to sell your land, would you add the “value” of your 
groundwater to the asking price?  

2. Would your ability to transfer/deliver that water out of a groundwater 
conservation district or sell/lease your rights become a factor in the 
“value” of that groundwater? 

3. What is the value of the groundwater you own if you “use” it? For a corn 
crop? For bottled water plant? For other industrial use?  

4. If a GCD or other regulatory district restricts the landowner’s science-
based application for a groundwater well permit, is the amount denied 
subject to a takings claim?  

Which scientist’s studies do the judge and jury accept?

Are water transfers from district to district good or bad for Texas?



Time is of the essence.

Absolutely in all water transactions.



Key Links
• www.tceq.state.tx.us/
Texas Commission on Environmental Quality – surface water regulator;  

information on groundwater

• www.twdb.state.tx.us/
Texas Water Development Board – information on groundwater; 2012 State 

Water Plan

• www.texasgroundwater.org/
Texas Alliance of Groundwater Districts - trade association of GCD’s –

information on member districts

• http://www.twca.org/
Texas Water Conservation Association

• www.texaswaterpolicy.org Porter’s water journal. 

http://www.tceq.state.tx.us/
http://www.twdb.state.tx.us/
http://www.texasgroundwater.org/
http://www.twca.org/
http://www.texaswaterpolicy.org/


Suggestions on Water Value Disputes 

• Use all three traditional methods and court rulings.
• Offer the court a range of values.
• Clearly delineate all assumptions used and footnote – cite 

each and every fact offered.
• Prove the water is truly comparable in quality, quantity, 

“economic life,” and is able to be transferred – that the 
product can be delivered. Above all else, this is 
fundamental to assessment of risk.

• If using comps, once proved truly comparable, confirm
both sides (best) or at least one and note clearly the 
source.

• Follow USPAP (Uniform Standards of Professional 
Appraisal Practice) guidelines and/or Article 11 of the NAR 
Code of Ethics, Standard of Practice 11-1.



The key to Texas water supply is groundwater.

Another key is use of diffused surface water. 

Eventually the key might become desalination.

All water policies must encourage conservation! 



What can all of us do now?

Inform your members about their GCD and visit the TWDB and TCEQ sites.

Go to your Groundwater Conservation District meetings and participate. 

Get to know your GCD board members and staff.

Contact and set up a relationship with a water rights attorney.

Encourage your neighbors to register their wells and meter to determine amount of 
water used.

Support new policies such as Aquifer Storage and Recovery (ASR).

Support water transportation by pipeline for the future of Texas.  

Capture each and every drop of water off your roofs and your land.

The key to Texas water short-term is groundwater. Eventually it 
might become desalination, but not yet. 





Thank You 

crporter@sbcglobal.net
512-627-3793

mailto:crporter@sbcglobal.net

