Groundwater Law, Property Rights
and the Rule of Capture

Milam and Burleson Counties

Groundwater Summit

August 15, 2018
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“Water doesn’t run downhill . . . it runs
towards money.”

David Weber, PhD
SMU, 1976



Money has been mentioned:
What's the “fair market value” of groundwater?

Would you add the “value” of your groundwater to the asking
price of your land?

Would your ability to transfer/deliver that water to the buyer
become a factor in the “fair market value” of that groundwater?

What is the value of the groundwater if you “use” the water for a
corn crop, other crops, bottled water plant, industrial use?

If the public will is against transfer of groundwater out of district,
what’s the fair market value then?

What about “right of way” acquisition?



Porter’s Four Periods of Texas Water Policy

First Period - Surface Water 1709 - 1891

1891 the year Brackenridge is forced to drill for groundwater in San Antonio

Second Period - Groundwater emerges 1891-1949

Groundwater creates modern agribusiness

Third Period - Post-War water policies 1949-1967
1949 - Groundwater Conservation Act and 1967 - Water Rights Adjudication Act

Fourth Period - Groundwater at the center 1967 on

Cities acquire and will acquire groundwater



Brackenridge

Spanish Colonial Surface Water
1709 - ca 1810

First Period - Surface Water Era

1709 - 1891

drills 1891




For eons the land between San
Pedro Creek and the San
Antonio River was a sponge.

“This valley probably had as
many springs as any place in
the world.” sourced by ...

groundwater.

Del Weniger, 1984

The Explorers” Texas: The Lands and the
Waters




The First Water Management Policy in Texas - 1731

LT [ === The Viceroy wrote to Father Vergara:

... shall divide and distribute the water, giving
both the missions and the Islander families
a share of it ...

...the [water] is sufficient for the use and
benefit of all, it is just that its usefulness
should be in common...

By rotating the apportionment of, every
interested party being assigned his days ...

...there will be cooperation and conservation

Bexar Archives, Series 1,
General Manuscripts 1717-1789
December 25, 1731.




Water Shaped(s) our Space
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Settlement of the Wild Horse |% &

Desert was

dependent upon ...

groundwater.
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Spanish Colonial and Texas Water Law - Ownership

Surface water was held in trust by the King for the people.

Groundwater was owned by the surface landowner.

Texas:

Surface water is owned by the state and held in trust for
the people.

Groundwater is owned by the surface landowner. (SB 332,
82nd Texas Legislature, 2011)



1852 First Survey of San Antonio
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The San Antonio Water Works Company 1879
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Sanborn Insurance Maps -
indicates why San Antonio needed
a municipal water system ...

for fire insurance coverage.
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Fire
Hydrant

Water Line Size
and Location




The San Antonio Water Works Company

Reservoir and Water-Driven Pump House
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What came first ...
the chicken or the egg?




1891 Water wells at site of today’s
Arneson River Theatre on the
Riverwalk.

These wells were supposedly drilled
by M.C. Judson for Brackenridge’s

Water Works Company - 3,000,000
gallons per day from ...

groundwater.

By 1920, 120+ deep wells
drilled into the aquifer in
Bexar County.




Second Period - Groundwater emerges and
creates modern agribusiness 1891-1949

HB 162 - The
th - AR . Groundwater
Conservation Act of
S " : | ! 1949
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The East Case - 1904
“Rule of Capture”

Depression

LTI The 50s
Dust Bowl | Drought




What does Wigan, England have to do with
Texas groundwater law?
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1843 - Liverpool Spring Assizes (periodic
courts) in Wigan, England
Acton v. Blundell, 1843
Acton was a “cotton-spinner” - one of 625+ in Wigan.
Blundell a coal miner - 738,000 tons of coal production and slave trader.

This case became the early precedent in the 1904 East v. Houston and
Texas Central Railroad Company ...

“the rule of capture” is born in Texas.
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The conclusion of the ruling by C. J. Tindal.

iy scarcely necessary to say, that we intimate no opinion whatever as to what

Wt Do the rule of L, if thers had been an uninterrupted user of the right for
un the last twenty vears ; but, confining ourselves strietly to the facts stated
e il of exceptions, we think the preseut cise, for the reazons above given, 1s not
pecoverned by the law which applies to rivers and flowing [374] streams, but that
wther falls within that principle, which gives to the owner of the soil all that lies
bis surface ; that the land immediately below is his property, whether 1t 18

d rock, or porous ground, or venous earth, or part soil, part water; that the person
Jweowns the surface may dig therein, and apply all that is there found to his own
at his free will and pleasure ; and that if. in the ‘exercise of sach right, he
m?ts or drains off the water collected from underground springs in his

¥ : <o : L e S
Aoar’s well, this inconvenience to his neighbour falls within the description of

| Yo absaue iniurid, which cannot become the ground of an action.

damnum absque injuria - "loss without injury"



Judge John Bookhout 5t District Court of Civil Appeals,
Dallas, Texas

Source — www.findagrave.com



http://www.findagrave.com/

Judge John Bookhout’s Ruling

“It is by reason of the rule laid down by
Acton v. Blundell that the appellee claim
immunity from liability in this case.

To apply that rule under the facts here
shown would shock our sense of justice.”



The Texas Supreme Court 1904

Nothing owed East by the railroad - was also based upon Frazier v.
Brown, Ohio, 1861.

“Judge Brinkerhoff left no doubt as to the basis for his opinion,
upholding the absolute rule... Because of the existence, origin,
movement and course of such waters, and the causes which
govern and direct their movements, are so secret, occult and
concealed, that an attempt to administer any set of legal rules in
respect to them would be involved in hopeless uncertainty and
would be therefore, practically impossible.”

ALAN H. COOGAN, PROBLEMS OF GROUNDWATER RIGHTS IN OHIO.
Akron Law Review, Vol 9:1 Summer 1975.



Interesting link to the Rule of Capture -
Colonel Edward M. House

with (President Woodrow Wilson)




Third Period - Post War Water Policies Take Over
1949 - Groundwater Conservation Act 1967 - Water Rights Adjudication Act

The “Valley” Case(s)

Fort Stockton -

Comanche Springs and
Comanche Creek 1954

—

i | W
I 1
! ; \ ﬂ!:_- ) L ; I
E Water Rights Adjudication \ ;
F Begins 1967 R ]




“Finest water easily obtainable. Climate unsurpassed... Soil of
marvelous fertility... Health and wealth for all!”
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'|Soash’s and Littlefield’s outrageous
| claims were based on ...

groundwater.
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What came first ...

the chicken or the egg?



“Pumps came along... and the rest was history.”
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Artemus “ Artie” Baker banker from Lockney - mastermind and
financier of pumping on the High Plains - 1934.

From: Donald E. Green’s classic - Land of the Underground Rain

University of Texas Press, 1973.



Palmer Hydrological Drought Index
Long-Term (Hydrological) Conditions

mm)  July 1934
F A e
9

g

MNational Climatic Data Center, NOWA A

extreme severe moderale moderately very
drought drought drouwghit moist moist
= == ]

-4.00 -3.00 -2.00 -1.99 +2.00 +3.00

and o o ia to o
below -3.99 -2.98 +1.89 +2.99 +3.99



“The Dust Bowl” on the heels of the “Great Depression”
made Texans, especially “the city boys” think.

Dust SToRM APPRORCHING SPEARMAN, TEx#s,
APRil 141935




Urban Interests in Texas Legislatures 1930s,
AG Gerald Mann 1940,
Governor Beauford Jester and AG Price Daniel 1947

Reports on the serious decline in the Ogalalla in the 1930s by Walter N. White,
Senior Hydrolic Engineer, USGS.

Legislative sessions in the 1930s discuss groundwater ownership or at least,
control, by the state.

Assistant Attorney General Hugh Q. “Quality” Buck’s August 22, 1940 Opinion
letter (O-2402) with a Walter N. White Report as an attachment - stratum
groundwater is public water.

House Bill 606 by Jameson of El Paso 1947 - “underground... artesian basins,
reservoirs, or lakes” belong to the public.

Governor Jester and AG Price Daniel commit “the full power of their offices to
recodify the water laws of the State of Texas.”
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Dr. George W. Lox, page &

and in whioch there is more or less movement
both ptrp-ndiuular and horizontal, through the
earth and rook.

and at page 834, in Corpus Juris, Vol. &7, it ie saild:

"Y"here a subterranean stream flows in a
distinot, permanent, well kEnown and defined
channel, 1t 1s governed by the same rulee as
lpplitﬁ to & natural water cocurse® on the sur-
face, and the owners of land beneath which 1%
fluwl have the same right with respect to it
#8 riparian proprietors have with respect to =&
stream on the surface, conditioned on the
water eoming to his land in & natural flow,
regardless of whether or not it ls under
pressure. Alsc the rules as to riparian
rights of owners on a natural water fourse
on the surface extends . .

X9 larze haodles
nt.nnﬂn:::nnnq;nlinz located in well defined

In the case of the Tity of Los Angeles vs. Hunter,
105 Pae. 757; 156 Cal. 803, we find that:

" Pegroolating waters', in the common law
sense of the term, are those that are wvagrant,
wandering drops, moving by gravity in any and
avaery direction along the line of least resist-
ance. ihe term does not lnelude watars peras-—
lating only inp the senas Shat they form a2 vagt
aaes of water confined in & basin rilled with

always slowly moving downward o the

detrifus
cutlet 15 conTformity with the physiocal law to
attaln a uniform level.®



Dy. Ceorge W, Cox, Fage 6

reflected by our ssarocoh of the ogassee and then lis=t and compare
with them the characteristics of stratum wvater, showing that the
latter more nearly conform to watercourser and ghould be treated

as =uch.

Eere diffused perooclating watere:
(ma} they percolate;
(D) in any and all directione by gravity alone;
{e) moving mlong the line of lesst reslistance
other than in confined channelas with sides

ceolling and bottom.

Underground streams of watercoursea:
rfn} flow by Torece of gravity and by force of
an even constant waterhead;
lhi in a single definite directiong
En within cocnfined limits or channel;
d) Ain surrents.

Underground stratum waters:

they percolats;

(B by foroe of gravity and uniform head of
water;

En; in a given direction; : o

4a within econfined limits, between impervious
upper and lower strats of esarth with banks
sonfining the water between the strata.

in comparison we see that the stratum waters bear all
of the gharacteristiocos of underground watercourses except that the
watersa do not flow in ecurrentsa, but by percolstion. Aslde from
a gomparison of physical characteristios reflecting more similar-
ity with watercourses than strietly percclating waters, there are
gonelderations of publie welfare and use which 1mpel the conelu-
slion that regardless of where the ownershlp may rest, the public
at Iarge has more need for the use of large underground ressrvolrs
of water gontained within strata than even of itasa surface sireams.



surface indications. W¥With the development of selentific methods
an application of the same reasohing would direct that underground
strata of water be treated in the same manner as underground streas
or surface streams. As reservoirs for guhliu use their importance
is even greater than surface streanma. he storage is permanent

and of eapacities far greater than the average artifieial storage.
We are unable to attribute any reason originally impelling the

© dourts to deelare surface and subsurface stremms to be of publie

charscter, that 4o not presently give welght to the conelusion
that when the 1ssue 1s squarely put to cur Texas courte, strata
of water should also be declared to be ¢f a publie nature, En-
phasiging this point we attach heareto muxcerpts from a written
statsment on "The Movement of Underground Water® prepared by lHon-
orable Walter K. White, bSenlopr Hydrolie Engineer with the United
Etates Ceological Survey. This statement showes the similarity of
stratum water with streams and emphasizee the great use of such
vaters by the public &8 Texas.

In answer tc your ingulry, therefore, underground water
goursse and bodles of water, 1nn1uding strata, but not mere per-
colating watera, are public waters within the purview of Article
4444, Heviwed Civil Etatutes, 1925. As to whether the partiocular
waters affeoted by the sawer system of the City of Temple, consti-
tute a water course or a body of water, are questions of fact
wihieh we cannot answer.

Buck Opinion page 8



“Urge your support...650,000 acres under irrigation,

only source is ground water”
by I. B. Holt in 1947

D B L = 7E ] i
L-'.-“ st I.I'..III.I. ’
LT K y & ¥
i¥ ] N TV LA CRTRATI IhII'L-_H;FE:'
I.I"|.I. TTEN I"H|“ Fif®
;__hl- Furall bR slidl ol bl
LL: :::...:'-'2:1:':!-: -”:r.:" =

= T —
"‘. ey Fa JOERH| L. FEAN h i
PNAECOENT
Serud ”” falivwing I':.l'rgmm slifect fo ihe terms aa ldml;ﬂw" urhicly are haraby dI'FIFIfJ'-l.'l SR II:I
To__HON., GrOROE MAHON

MAY 14, ]9 47

Street and No. MENEFR QF CORORESSB

Ploce  WASHINGTON, Ds Ca.
URGE YOUR SUPPORT FOR REINSTATEMENT OF APPROPRIATION FOR

— BIUDY OF GROUND WATER BY U.S8. GEOLOQICAL SURVEY, HIGH PLAINS




House Member William S. Jameson of El Paso
HB 606, 1947
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Governor Beauford Jester of Corsicana and
Attorney General Price Daniel, Sr. of Liberty




High Plains Texans gather and pledge to fight any change in
ownership or control of groundwater.

ARTHUR P. DUGGAN JR.,
BBA “s2, LLB ‘39
Place 12, Position |—3 yr.term
Afrer graduating from The
University, Arthur AN
practiced law in Austin until
moving to Litnleficld in 19406,
where he now resides. He
belongs to Texas and Amen-
can Bar Associations.




House Member Ivey Blanton “Doc” Holt of Olton

Sponsor of HB 162, 1949




[.B. Holt - “Represents the early rising farmers...”
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fresentative 1. K. Avnesworth

§co bitterly admitted Thype-
l_i:'.hl that the Senate-approved
- responsibility  bill  was

he added that the death
dministered by fou) MHL“*

esworth was Victimized by &
[ona1 Soup, which be charg.

BILL KILLED

Farly Rising 'Farmers' Catch City Boys Asleep

most of the apponents got up earlier
than the city boys comprising the
bulk of the proponents,

At any rmale, right after the
chaplain's prayer, or at sbout §:30
am, the opponents moved to re-
commit to eommittee the bill which
had been advanced to second read-
ing after & series of narrow escapes
Wednesday.

Aynesworth and & few of his

Aynesworth on a personal privilege
réquest, So the House buried the
bill in the highways and roads com-
mittee. Seventeen of the 21 mem-
bers of that commitiee are aguins!
{he plan.

Chairman 1 B, Holt of Olon,
who also opposed the measure, sid
he would be willing fo give ihe
bill a b when the commitee

meels nexl




[.B. Holt's House District 120 -1949 - 51st Session
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1949’s New House Member Dolph Briscoe, Jr.

“My campaign platform was pretty safe.../We
were going to take action to help conserve our
water, but [ was against any legislation that
would take control away from individual property
owners. ..

I was not going to let the state tell a farmer
how much water he could pump out of the
ground.”

groundwater.

Dolph Briscoe: My Life in Texas Ranching and Politics — As
Told to Don Carleton

(Austin: Center for American History, 2008) 71.



THURSDAY, JUNE 16, 1949 *THE PAPER THEY READ"

WATER CONTROL BILL B_EEHMEE LAW—Gov. Jester is signing into law the optional
underground water control bill (HB 162) as Rep. 1. B. (Doc) Holt of Olton, sponsor of
the measure in the Legislature, looks over the chief executive’s shoulder. Pictured, left
to right, are Meade Griflin of Plainview, recently appointed an associate justice of the
Supreme Court; Rep. Louls L. Ivey of El Paso, who represents a heavily-irrigated belt;
John Bell of Cuero, who steered the bill through the Senate; Holt; Rep. Durwood Man-
ford of Smiley, Speaker of the House; and Dolph Briscoe, jr., of Uvalde, who represents the
Winter Garden underground water irrigation area.
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Number of GCDs

GCD Formation 1949 - 2014
Groundwater becomes our focal point.

o { T
oLl i

D~ &
- = 22 KRR F ¢
V- - 2 & R ®
L (=)}




LML i JU kMR

WFrited Thades Sewnrde
[Blice af fhm _j,'lr.'lm'_a‘_lt Ea bt
LW ealsroghan, I, 00,
culw A5 BN

Dy whsdstiea:

lhader spataer Al LOUWubdoig 0 MUk e e

L Ll vepotl ol T Woanowas Tremrlare v

Thic swita L e ee o ghdie far o Svel - prograi
o ealins car wWorol ariellen . TL will Feiglies oo eanperntiom o
the fuderal cnd ‘wtete gaverooccalss [ Luvy wwid inl waber loie
Lagsimmst viares fupeocboet b Pevs thaw o
coapAr oo aArr Lopd dleeciy ey s obivil ey
TR COH TH | N R T I T L

Hlacercly,

LI B o |

Mrsprable Shar o pndd i, T
Fogiow=Fepaks Rl

sostin, Teusa

Courtesy Pastor Scott Sandahl , St. John’s Presbyterian Church Austin




Fort Stockton’s Comanche Springs







Closer Up Outflow of Comanche Springs




Fourth Period - Groundwater - 1967 on
Cities acquire and will acquire groundwater

Senate Bill 1 Buster Brown

a1 Led. R.5. 458 1639, 78th Leg. R.S5. @SIR 20, 80th Leq. RS, @ 2012 State Waler Man @ 2017 State Water Flan
" L7, 75th Leg. R.5. @ 2002 St: e Water Plan @583, 80th Lag. R.5. @ Edwards Aguifer &uth. v. Day

.S,
5. @SB1, 7sthileg. RS. @HIRS1, i'thLeg RS, @HB I, A0th Leg RS, @5IR4, A2nd Lag, ALS.
@ 1997 State Water Plan @SB 2, 77thLeg. RS, QHE 4, 30thLeg .S @58 332, 82nd Leg. RS,
@ HB 1802, 75th Leg. R.5. @ 5B 312, 7. h Ley. RS, Q@ Watar law intarim charge @ 58 360, BInd Leg. R.5
3, 74th Leg, 7.5, @58 1301, 76th Leg. R.5 @HB 2201, 79th Leg. R.5. Q58 2312, Blet Leg. RS,
F.S. @SB 1323, 76th Leg. F.€ @58 3, 79th Leg, R.5. QMR 3861, 1t Leg. R.S.
@ SIR 18, 79th Leg. R.S.  @HB 2912, 7th Lep. RS, @ State Waker Funding Crite
R.5. @SB 1911, 76th Leg. R.< @ Ervironmental Flows Cmte.
@ HB 846, 76th Leg. R.S. @ 2007 State Water Flan . .
@ 5B 657, 76th Leg. R.S. @SB 15, 79th Lag. 151 CS Vista Ridge
@ SB 1310, 76th Leg. R.S. QHB 1763, 76th Leg. RS,
@ HB 2650, 76th Leg. R.S. @ Weater Policy Cmte.
84, 74th Leg, RS, 4 HE 1378, 78th Leg. R.5.
GHE 1534, P8th Leg. .S,
& HE 1541, 78th Leg. RS,
& HE 2563, T8th Lep. R.S.

@30 1004, Tth Lag. RS,

Hivedlire © SPOLE

Bragg and Day/McDaniel - the

Edwards Aquifer Authority Cases




Other Key Groundwater Cases

* Pleasanton v. Corpus Christi — 1955 - waste and
transport.

e Smith Southwest Industries v. Friendswood -
1978 - subsidence.

* Sipriano v. Great Spring Waters — 1996 - rule of
capture.

* Samuel Colt Hamilton Trust v. Del Rio - 2010 -
reservation of groundwater rights
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The npcdale wis prisenied by dis

| e president Rick Scadden, who has

served on the Bee Cave Planning and

Foning Comimission.

| The district, created by House Bl
4345 during the 2007 Texas legizia

| thves session, 15 charged with develop-

i acuifer storEe and recovery praj-
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The district's temporacy board

. unanimously March 210 cancel its May
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“As a rew entiry that juststarted in
late-Jarmary, and hiving no funds, we
reatly had a hard rime with that iy
election cost),” Scadden said. “[Us
kind of an unfunded mandate from
the Legisiature in o Sense.

“we will pursue looking ar rying o
start the administrative portion and
collecting fees for registered wells and
i some of the functions (o see iE we
can'l generite SOme TeVene as well
as Jook at potential grants and startup
maomey that might be available from
the Texas Water Development Board
ar the Texas Commission on Environ:
mental Quality,” he said,
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profit corporation fnoused on protect-
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Hamilton Pool Road area, induding
the region's surface and groundwa-
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Februacy, the group’s spokesperson
jim Koerner sad, 4
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GCD funding needs help especially if
they are “our preferred method of groundwater management.”

Texas Water Journal —_—

“Groundwater Conservation
District Finance in Texas:
Results of a Preliminary Study”

Charles R Porter, ]Jr.

http:/ /journals.tdl.org/twj/index.php/twj/issue/archive



http://journals.tdl.org/twj/index.php/twj/article/view/6445

PHR

Panhandlo-Plains Histarical Review

LEs N
27

Panhandle-Plains Historical Review

DOV 2017
From the Edibor |
*Of Urgent Concern”: What Prompted House Bill o
162, the Groundwater Conservation Act of 19459
Charles Porter
A Little West of Wichita Falls: Oil Patch Songs from 27
Morth Texas, Panhandlef/South Plains, and
Mew Mexico
Jdoe W Spechit
Death on the Border; Walter Horne's "Triple 49
Execution” Postcards
Claudia Zapata
“Wouldn't You Like to be a Pepper?®: Frances Exum B&
Edwards and the Amarillo Dr Peppor Bottling Plant
Rebecca Matthews
Book Reviews 77
Affairs of the Society o9
Fanhandle-Flams Historical Society 123
Past Presidents
Fanhandle-Plains Historical Society Members 125

Index

141



Phara covrew ab Al eCormick.

“0f Urgent Concern”: What Prompted House B'ig
162, the Groundwater Conservation Act of 194

Charles Porter*
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ENVIRDRMERT = FOLITIGAL SCIENCE
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Groundwater policy must be the focal point of public
water policy in Texas. The GCDs are on the front
line of the ongoing and upcoming urban vs. rural
skirmishes. It’s high time we recognize this - we owe

b S N
Thank you all. gl S
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