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Comments to  
Lost Pines GCD Board of Directors and GMA-12  

regarding Proposed Desired Future Conditions adopted by GMA-12. 
 

By Steve Box, Executive Director, Environmental Stewardship 
 
A. Environmental Stewardship, as a nonprofit corporation and landowner, owns 

groundwater in place and has a constitutionally-protected right to conserve 
and protect its fair share of the water resources associated with the commonly 
shared aquifers.   

 
Environmental Stewardship (ES) is a 501(c)(3) Texas nonprofit organization whose 
purposes are 1) to meet current and future needs of the environment and its inhabitants 
by protecting and enhancing the earth’s natural resources, 2) to restore and sustain 
ecological services using scientific information, and 3) to encourage public stewardship 
through environmental education and outreach.   ES is a landowner in Bastrop County 
within the territorial jurisdiction of the Lost Pines Groundwater Conservation District 
(LPGCD or District).  
 
As the owner of property1 located adjacent to the Colorado River in the Calvert Bluff 
recharge zone2, ES has ownership of groundwater in the Colorado River Alluvium, 
Carrizo, Calvert Bluff, Simsboro, and Hooper aquifers beneath its property, as a matter 
of state law.  
 
The Texas Supreme Court (Court) and Legislature have confirmed by decision and 
statute that 1) landowners own, as real property, the groundwater in place beneath their 
land3, 2) the landowner is entitled to produce groundwater without causing waste or 
malicious drainage of other property or negligently causing subsidence4, 3) that nothing 
in the statutes shall deprive or divest that ownership5, and 4) that groundwater 
conservation districts are the State's preferred method of regulating groundwater6 and 
that GCDs working cooperatively together, on a regional basis, are the preferred 
method of developing and adopting desired future conditions (DFCs) for groundwater 
aquifers.    
 
The Texas Supreme Court opined in the EAA v. Day decision7 that, though groundwater 
is different in many respects from oil and gas, it is appropriate in certain circumstances 
to apply oil and gas law to the regulation of groundwater, with the caveat that “[u]nlike 
oil and gas, groundwater in an aquifer is often being replenished from the surface, and 
while it may be sold as a commodity, its uses vary widely, from irrigation, to industry, to 
drinking, to recreation.  Groundwater regulation must take into account not only 
																																																								
1	Tahitian Village UNIT 4, Block 14, Lot 4-0950	
2	Geologic Atlas of Texas, Austin Sheet. 
3	Section 36.002 (a) of the State Water Code. 
4	Section 36.002 (b) of the State Water Code.	
5	Section 36.002 (c) of the State Water Code. 
6 Section 36.0015 of the Texas Water Code. 
7 Day Decision:  The Edwards Aquifer Authority and the State of Texas, Petitioners, v. Burrell Day and 
Joel McDaniel, Respondents (Case No. 08-0964) Argued February 17, 2010; Opinion delivered February 
24, 2012.   
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ES takes this opportunity to remind GMA-12 and the Districts that the 80th Legislature 
established environmental flow standards20 for the major river systems of the state, 
including the Colorado and Brazos rivers.   ES brought this to the attention of the GMA 
and Districts in its June 27, 2014 presentation21 regarding groundwater-surface water 
interactions.  In setting these standards, the TCEQ, working through Bay and Basin 
Area Stakeholder Committees (including the Colorado-Lavaca22 and Brazos 
Stakeholder Committees), established critical subsistence flow standards need to 
maintain a healthy biological soundness of these rivers and their tributaries through 
drought and extreme drought conditions.  These critical flow standards are threatened 
by groundwater pumping and must be considered and mitigated in establishing DFCs 
for aquifers that impact the Colorado and Brazos rivers and their tributaries.  To date, 
GMA-12 has not demonstrated that it has considered this concern and has not provided 
written response as to how it has, or has not, incorporated that consideration in the 
Proposed DFCs.    
 
The Texas Water Code also requires23 that groundwater conservation districts, before 
voting on the proposed desired future conditions of the aquifers under Subsection (d-2), 
shall consider nine conditions, including:   

Consideration (4) other environmental impacts, including impacts on spring flow 
and other interactions between groundwater and surface water; and  
Consideration (7) the impact on the interests and rights in private property, 
including ownership and the rights of management area landowners and their 
lessees and assigns in groundwater as recognized under Section 36.002; 

 
Consideration (4) - other environmental impacts: Consultants presented information 
regarding the shortcomings of the current GMA-12 groundwater availability model 
(GAM) in providing quantitative information regarding the impacts of groundwater 
pumping on springs, streams, rivers and other surface water resources on August 13, 
201524.  Though the presentation detailed the limitations of GAM, it did not present 
information and data from GAM runs to indicate what the GAM DOES predict, nor data 

																																																								
20	Senate Bill 3 Passed by 80th Session of the Texas State Legislature. Signed into Law June 16, 2007.  
SECTION 1.06. (b) Maintaining the biological soundness of the state's rivers, lakes, bays, and estuaries 
is of great importance to the public's economic health and general well-being.  The legislature encourages 
voluntary water and land stewardship to benefit the water in the state. 
      (c) The legislature has expressly required the commission while balancing all other public interests to 
consider and, to the extent practicable, provide for the freshwater inflows and instream flows necessary to 
maintain the viability of the state's streams, rivers, and bay and estuary systems in the commission's 
regular granting of permits for the use of state waters.   "Environmental flow regime" means a schedule of 
flow quantities that reflects seasonal and yearly fluctuations that typically would vary geographically, by 
specific location in a watershed, and that are shown to be adequate to support a sound ecological 
environment and to maintain the productivity, extent, and persistence of key aquatic habitats in and along 
the affected water bodies. 
21 Environmental Stewardship.  June 27, 2014.  PowerPoint presentation:  GMA-12 DFCs, GW-SW 
Considerations.   
22,Established the Colorado and Lavaca Basins and Matagorda and Lavaca Bays Area Stakeholder 
Committee  (CL BBASC) that completed its recommendations report in September 2011. 
23 Section 36.108 (d)(4) and (7).   
24 Consultant's presentation on Environmental Impact Considerations:  file 08.13.2015_Presnetation-
Environmental-Impacts.pdf 
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proper that the impact on surface water rights be considered under Section 
36.108(c)(7).   
 
State of Texas v. New Mexico and Colorado  
 
The ownership relationship of groundwater and surface water is currently before the 
United States Supreme Court in State of Texas v. State of New Mexico and State of 
Colorado36. The State of Texas (Texas) argues that "New Mexico, through the actions 
of its officers, agents and political subdivisions, has increasingly allowed the diversion of 
surface water, and has allowed and authorized the extraction of water from beneath the 
ground, downstream of Elephant Butte Dam, by individuals or entities within New 
Mexico for use within New Mexico. Texas argues that the excess diversion of Rio 
Grande surface water and the hydrologically connected underground water downstream 
of Elephant Butte Reservoir adversely affects the delivery of water that is intended for 
use within the Rio Grande Project in Texas37".   
 
The cause before the U.S. Supreme Court has not been adjudicated or otherwise 
settled38, but is cited here as an example of the arguments that Texas and other 
persons might make should a person apply the same logic to similar situations within 
the State of Texas  (See Attachment 139).  
 
Applying the same logic, a person might argue that Groundwater Conservation Districts 
(GCD, or Districts), located in Groundwater Management Area 12 (GMA-12), have 
taken action40, and are continuing to take actions, that reduce Texas’ surface water 
supplies and the apportionment of surface water it is entitled to from the Colorado and 
Brazos rivers, and the Highland Lakes project on the Colorado River, under the 
adjudication and allocation of water rights (surface water permits).  The allocation of 
Colorado and Brazos river surface water rights is predicated on the understanding that 
delivery of surface water to water right holders in the Colorado and Brazos river basins 
would not be subject to depletions beyond those that were occurring at the time the 
Colorado and Brazos river surface waters were adjudicated.  GCDs, through the actions 
of their Boards, officers, and agents, has allowed and authorized the extraction of 

																																																								
36 State of Texas v. State of New Mexico and State of Colorado No. 220141 (January 2013) in the U.S. 
Supreme Court. 
37	Texas	v.	NM	&	CO,	paragraph	18	(Attachment	2).		
38	Texas	v.	NM	&	CO.			Cause No. 141 (original) in the Supreme Court of the United States, State of 
Texas (Plaintiff) v. State of New Mexico and State of Colorado (Defendants) was given over to a Special 
Master on November 3, 2014.  Special Master's Case Management Order No. 11, issued on July 1, 2016, 
notifies that a Pre-Filing Inspection Draft of the First Interim Report which addresses four motions has 
been issued for review and comment and that the Special Master intends to file his report on the motions 
after August 1, 2016. The four motions are: New Mexico's Motion to Dismiss Texas' Complaint; New 
Mexico's motion to Dismiss the United States' Complaint in Intervention; and the motions to intervene filed 
by Elephant Butte Irrigation District and El Paso County Water Improvement District No. 1.  
39	Texas	v.	NM	&	CO,	Paragraph	18	(Attachment	2).	
40 Authorized by the Texas Legislature that are, or may be, contrary to the Conservation Amendment of 
the Texas Constitution, in that they allow waters allocated as surface water appropriations (water rights) 
to be captured and made available as groundwater subject to ownership rights of landowners, but 
unallocated until permitted.   
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Depleted reserves in the Highland Lake and other reservoirs have adverse impacts on 
future water supplies that should otherwise be available to the Colorado and Brazos 
rivers for environmental flows and for delivery to water rights holders in these basins 
within Texas.  These extractions have a direct adverse impact on the amount of water 
delivered to the Colorado and Brazos rivers, Matagorda Bay, and water right holders in 
Texas pursuant to the Colorado and Brazos river surface water allocations and 
adjudications, and the Lower Colorado River Authority’s Water Management Plan as 
authorized by the Texas Commission on Environmental Quality (TCEQ).  These 
extractions were not occurring when the Texas State Legislature established rules 
regarding the apportionment of surface water through the allocation of surface water 
rights in Texas to equitably apportion these surface waters. Thus, the Districts and 
GMA-12 have changed the conditions that existed when legislation was passed to 
establish a system to allocate surface water47, to the detriment of the water right 
holders, environmental flows in the rivers and to the bays and estuaries, and to the 
State of Texas. 
 
Evidence in Support of ES' Arguments 
 
ES contends that the Sections 36.108(d)(4) and 36.113(d)(2) have a direct impact on 
interests and rights in private property and the rights of management area landowners, 
and have a direct impact on the rights of those who have been granted surface water 
rights that are impacted when water withdrawn from under the ground has a 
consequential impact on the amount of groundwater that outflows from the aquifers into 
surface waters that are owned by the State and have previously been allocated for 
private use.   As such, it is proper that the impact on surface water rights be considered 
under Section 36.108(c)(7).    
 
To illustrate the impact of planned groundwater withdrawal on surface water rights that 
would result from the GMA-12 Adopted DFCs, Environmental Stewardship retained a 
licensed geoscientist with the Texas Board of Professional Geoscientists.  The 
naturalized flows of the Colorado and Brazos rivers were modified by removing a 
volume of water equivalent to the historic outflows from the aquifers to the river.  A 
volume of withdrawal was selected to represent historical inflows from the Colorado 
River and Brazos Rivers. The contractor provided Environmental Stewardship with 
information on each water right and how it was affected by the adjustment in flow.  
Attachment 248 provides evidence of the estimated impact of groundwater withdrawals 
on surface water rights.    
 
F.  The resolution adopting the Proposed Desired Future Conditions (DFCs) 
falsely states that the Proposed DFCs provide a balance between highest 
practicable levels of groundwater production and the conservation, preservation, 
protection recharging, and prevention of water of groundwater in the 
management area.   
 
The GMA-12 District Representatives adopted a resolution49 concerning the proposed 
																																																								
47 And subsequent adjudication allocated water-to-water rights holders (permits). 
48	Attachment 1:  ES Comments on Needs & Strategies, Property Rights, and supplemental comments on 
Hydrological Conditions submitted August 6, 2015, page 11 and Attachment 2.  
49 GMA-12 Adopted Resolution.  July 15, 2016.  RESOLUTION TO ADOPT PROPOSED DESIRED 
FUTURE CONDITIONS FOR AQUIFERS IN GROUNDWATER MANAGEMENT AREA 12  
















